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City of Nashua

Purchasing Department
Administrative Services Division (603) 589-3330
229 Main Street - Nashua, NH 03060 Fax (603) 594-3233

April 26, 2023
Memo # 23-415
TO: Mayor Donchess
Finance Committee
SUBJECT: Amendment 1 to Construction Phase Services Contract-Pump Station Phase Il Upgrade

project in the amount not to exceed $110,191 funded from 53107 Architect &
Engineering Services/Wastewater Fund

Please see attached communications from David Boucher, Superintendent of the Wastewater Department,
dated April 27, 2023 for project specific details related to this purchase. Below please find a summary of
the purchase approval request:

ltem: Amendment 1 for the Phase Il Upgrades project
Value: $110,191

To Date: 427,600.00 Finance Memo # 22-154
Vendor: Wright Pierce

Department: 169 Wastewater
Source Fund: 53107 Architect & Engineering Services/ Wastewater Fund

Ordinance: Pursuant to NRO § 5-83 Professional Services (A) In the purchase of accounting,
architectural, auditing, engineering, legal, medical and ambulance services and purchases of independent
professional consultant services for personnel, data processing, actuarial, planning, management and
other comparable purchases competitive bidding shall not be required.

The Board of Public Works (04/272023 BPW meeting), Division of Public Works: Wastewater, and the
Purchasing Department respectfully request your approval of this contract.

Regards,

Amy Grrard”

Purchasing Manager

Cc: D Boucher
C O'Connor
T Cummings
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claim, and (ji) providing reasonable cooperation in the defense of any claim. Buyer shall indemnify, defend, and hold harmless Seller from any claim,
cause of action, or liabitity incurred by Seller as a result of third-party claims for personal injury, death, or damage to tangible property, to the extent
caused by Buyer's negligence. Buyer shall have the sole authority to direct the defense of and settle any such indemnified claim. Buyer's indemnification
is condilioned on Seller (i) promptly nolifying Buyer of any claim, and (ji) providing reasonable cooperation in the defense of any claim,

9. Asgignment. Neither party may assign this Agreement, in whote or in part, nor any rights or obligations hereunder without the prior written
consent of the other party; provided, however, the Seller may assign its rights and obligations under these terms to its affiliates or in connection with the
sale or transfer of the Seller's business, and Seller may grant a security interest in the Agreement and/or assign proceeds of the agreement without
Buyer's consent.

10. Tenmination, Either parly may, in addition to any other available remedy, terminate this agreement for a material breach upon issuance of a
written notice of the breach and expiration of a thirty (30) day cure period. In the event of (i) a voluntary or involuntary petition in bankruptcy, (i) an
assignment for the benefit of a creditor, or (iii) a receivership, liquidation, or dissolution, Seller may terminate the agreement immediately, in addition to
seeking any other available remedy. If Buyer suspends an order without a change order for ninety (90) or more days, Seller may thereafter terminate
this Agreement without liability, upon fifteen (15) days written notice to Buyer, and shall be entitied to payment for work performed, whether delivered or
undelivered, prior to the date of termination.

1. Dispute Resolutlon, In the event of any claim, dispute, or controversy arising out of or relating in any way to this Agreement (collectively, a
“Claim"), Seller and Buyer shall first negotiate in good faith in an effort to resolve the Claim. If, despite good faith efforts, the parties are unable to resolve
a Claim through negotiations, the parties shall mediate the Claim in accordance with the commercial mediation procedures of the American Arbitration
Association ("TAAA"), with such mediation to take place in Pittsburgh, Pennsylvania. if the parties are unable to resolve the Claim through such mediation,
then the Claim shall be resolved through final and binding arbitration pursuant to the commercial arbitration procedures of the AAA, with such arbitration
to take place in Pittsburgh, Pennsylvania before one arbitrator, who shall have authority 10 rule on jurisdiction over the Claim. Seller and Buyer agree to
the exclusive jurisdiction of the federal and state courts situated in Allegheny County, Pennsylvania for purposes of entering judgment upon the
arbitrator's award. The substantially prevailing party, as determined by the arbitrator, shall be entitled to recover all costs, expenses, and charges,
including, without limitation, reasonable attorneys’ fees and expert witness fees, incurred in connection with the Claim. In case of an Agreement under
which Seller ships the Work outside of the United States, or under which Seller's and Buyer's places of business are in different countries, any Claim
which is not resolved by the good faith negotiations and mediation required by this Section shafl then be determined by arbitration administered by the
International Center for Dispute Resolution in accordance wih its International Arbitration Rutes, with such arbitration taking place in Pitisburgh,
Pennsylvania, USA, before one arbitrator, with English as the language of the arbitration. This Agreement and any Claim shall be govemed by the laws
of the Commonweatth of Pennsylvania, without giving effect to the choice of law principles thereof.

12. Export Compllance. Allitems, and technologies, software, and work products are controlled by the U.S. Government and authorized for export
only to the country of ultimate destination for use by the ultimate consignee or end-user(s) herein identified, They may not be resold, transferred, or
oltherwise disposed of, to any other country or to any person other than the authorized ultimate consignee or end-user(s), either in their original form or
after being incorporated into other items, without first obtaining approval from the U.S. government or as otherwise authorized by U.S. law and
regulations. Any diversion contrary to U.S. law is prohibited. Buyer acknowledges that Seller is required to comply with applicable export laws and
regulations relating to the sale, exportation, transfer, assignment, disposal, and usage of the Work provided under this Agreement, including any export
license requirements. Buyer agrees that such Work shall not at any time directly or indirectly be used, exported, sold, transferred, assigned, or
otherwise disposed of in a manner which will result in non-compliance with such applicable export laws and regulations. It shall be a condition of the
continuing performance by Seller of its obligations hereunder that compliance with such export laws and regulations be maintained at all times. BUYER
AGREES TO INDEMNIFY AND HOLD SELLER HARMLESS FROM ANY AND ALL COSTS, LIABILITIES, PENALTIES, SANCTIONS AND FINES
RELATED TO NON-COMPULIANCE WITH APPLICABLE EXPORT LAWS AND REGULATIONS.

13. Anti-Kickback Statute - Discounts. Itis the intent of both Buyer and Seller to comply with the Anti-Kickback Statute (42 U,S.C. §1320a-7b(b))
and the Discount Safe Harbor and Warranties Safe Harbor regulations set forth in 42 C.F.R. 1001.952(h) and (g). respectively. Buyer's price may
conslitute a ‘discount or other reduction in price’ under the Anti-Kickback Statute. Seller shall provide Buyer with invoices that fully and accurately
disclose the discounted price of afl Products purchased under this Agreement to allow Buyer to comply with this Section and the Discount Safe Harbor
regulations, including sufficient information to enable it to accurately report its aciual cost for all purchases of Products. Buyer acknowledges that, if
applicable, it will fully and accurately report all discounts or other price reductions, including warranty items, in the costs claimed or charges made under
any Federal or State healthcare program and provide information upon request to third party reimbursement programs, including Medicare and
Medicaid. Buyer will be solely responsible for determining whether any savings or discoun! or warranty item it receives must be reported or passed on to
payors.

14. FEederal Program Participation. Seller represents and wamrants that neither it nor any of its current directors, officers, or key personnel: (i) are
currently excluded, debarred or otherwise ineligible to participate in federal health care programs as defined in 42 U.S.C. §1320a-7b{f) (the "Federal
Healthcare Programs®); (i) have been convicted of a criminal offense related to the provision of healthcare items or services during the last five (5)
years; or (iii) have been excluded, debarred or otherwise declared ineligibte to pariicipate during the last five (5) years In Federal Healthcare

Programs. Seller will notify Buyer of any change in the status of the representations and warranties set forth above.

15.  LIMITATION OF LIABILITY. NOTWITHSTANDING ANYTHING ELSE TO THE CONTRARY, SELLER SHALL NOT BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, SPECIAL, PUNITIVE OR OTHER INDIRECT DAMAGES, AND SELLER'S TOTAL LIABILITY ARISING AT ANY
TIME FROM THE SALE OR USE OF THE WORK, INCLUDING WITHOUT LIMITATION ANY LIABILITY FOR ALL WARRANTY CLAIMS OR FOR ANY
BREACH OR FAILURE TO PERFORM ANY OBLIGATION UNDER THE AGREEMENT, SHALL NOT EXCEED THE PURCHASE PRICE PAID FOR
THE WORK. THESE LIMITATIONS APPLY WHETHER THE LIABILITY IS BASED ON CONTRACT, TORT, STRICT LIABILITY OR ANY OTHER
THEORY.
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16. Miscellaneous. These terms, together with any related Contract Documents issued or signed by the Seller, comprise the complete and
exclusive statement of the agreement between the parties (the "Agreement”) and supersede any terms contained in Buyer's documents, unless
separately signed by Seller. No part of the Agreement may be changed or cancelled except by a written document signed by Seller and Buyer. No
course of dealing or performance, usage of trade or failure to enforce any term shall be used to modify the Agreement. To the extent the Agreement is
considered a subcontract under Buyer's prime coniract with an agency of the United States govemment, in case of Federat Acquisition Regulations
(FARs) flow down terms, Seller will be in compliance with Section 44.403 of the FAR relating to commercial items and those additional clauses as
specifically listed in 52.244-6, Subcontracts for Commercial ltems (OCT 2014). If any of these terms is unenforceable, such temm shall be limited only to
the extent necessary to make it enforceable, and all other terms shall remain in full force and effect. The Agreement shall be govemed by the laws of the
Commonwealth of Pennsylvania without regard to its conflict of laws provisions. Both Buyer and Seller reject the applicability of the United Nations
Convention on Contracts for the international sales of goods to the relationship between the parties and to all transactions arising from said refationship.

Only In the event that the Work contemplated in this Order is related to the provision of medical devices, the following additional terms apply:

17. Medical Devicas Act and Requlatory Disclalmer. Buyer acknowledges that it is familiar with the U.S. Safe Medical Devices Act of 1980 (the
“Devices Act") and the reporting obligations imposed on device users thereunder. In this regard, Buyer agrees to notify Seller within ten (10) days of the
occurrence of any event identified in the Devices Act imposing a reporting obligation on Buyer and/or Seller (except for events representing an imminent
hazard that require notification to the United States Food and Drug Administralion (the “FDA") within seventy-two (72) hours (or such shorter time as
required by law), in which case, such notice will be delivered to the FDA and Seller within said period). Buyer will maintain adequate tracking for the
Products to enable Seller to meet the FDA requirements applicable to the tracking of medical devices. Although Seller has the required registrations,
approvals, and licenses (e.g., U.S. 510(k) pre-market notifications) for all or substantially all of its systems, the purchase of parts and system
components from Seller does not provide 510(k) compliance or compliance under any other law, rule or regulation for Buyer's system,

Only in the event that the Work contemplated in this Order Is related to the provision of leased or rented equipment (“Leased Equipment"),
the following additional terms apply:

18. Rental Equipment ! Services. Any Leased Equipment provided by Seller shall at all times be the property of Seller with the exception of
certain miscellaneous installation materials purchased by the Buyer, and no right or properly interest is transferred to the Buyer, except the right to use
any such Leased Equipment as provided herein. Buyer agrees that it shafl not pledgs, lend, or create a security interest in, pant with possession of, or
relocate the Leased Equipment. Buyer shall be responsible to maintain the Leased Equipment in good and efficient working order. At the end of the
initial term specified in the order, the terms shall automatically renew for the identical period unless canceled in writing by Buyer or Seller not sooner
than three (3) months nor later than one (1) month from termination of the initial order or any renewal terms. Upon any renewal, Seller shall have the
right to issue nolice of increased pricing which shall be effective for any renewed terms unless Buyer objects in writing within fifteen (15) days of
issuance of said notice. If Buyer timely cancels service in writing prior to the end of the initial or any renewal term this shall not relieve Buyer of its
obligations under the order for the monthly rental service charge which shall continue to be due and owing. Upon the expiration or lermination of this
Agreement, Buyer shall promptly make any Leased Equipment available to Seller for removal. Buyer hereby agrees that it shall grant Seller access to
the Leased Equipment location and shall permit Seller to take possession of and remove the Leased Equipment without resort to legal process and
hereby releases Seller from any claim or right of action for trespass or damages caused by reason of such entry and removal.

Accepled by:

Print:

Date:
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